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1.  ESTABLISHMENT IN TERMS OF STATUTE  

1.1  The Negester Estate Onrus River Homeowners’  Association is  

const i tuted as an owners’  association in  terms of  section 29 of  the 

Land Use Planning Ordinance  No 15 of  1985,  in accordance with 

the condit ions imposed by the Overstrand Municipal i ty when 

approving the subdivis ion of er f 5455 Onrustr iv ier ,  and which 

came into exi stence s imultaneously with the regist rat ion in  the 

deeds off ice of  the f i rs t  of  the erven in  the development.  

1.2  I t  i s  recorded that the Land Use Planning Ordinance has been 

repealed and replaced by the Western Cape Land Use Planning 

Act, 3 of 2014, read with section 31 of the Overstrand Municipal i ty 

By- law on Municipal Land Use Planning, 2015.  

2.  INTERPRETATION  

In thi s  const i tut ion:  

2.1  the fol lowing words shal l ,  unless the context otherwise requi res,  

have the meanings hereinafter ass igned to them:  

2.1.1  "development rules” means the development rules , as f i led 

at Counci l ,  to control  al l  aspects of  design and 

landscaping of any development on the land, as amended 

from t ime to t ime in terms of thi s const i tut ion;  

2.1.2  "Associat ion "  means the Negester  Estate Onrus River  

Homeowners ’  Association,  al so  commonly referred to as the 

Negester Onrus River  South Homeowners’  Association ;  

2.1.3  “body corporate” means the Negester Estate Onrus River  

sectional  t i t le scheme SS 112/2015 s i tuated on erf 5543;  

2.1.4  "common areas "  mean the fol lowing:  

2.1.4.1  al l  the pr ivate roads and road reserve areas 

within the development;  

2.1.4.2  al l  the pr ivate open spaces within the 

development;  

2.1.4.3  al l  the common amenit ies,  services and faci l i t ies  

within the development; and 

2.1.4.4  any other area/s and/or faci l i t ies which the 

Board of Trustees may designate as common 

areas from t ime to t ime;  
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2.1.5  "Council "  means the Overstrand Municipal i ty or i t s  

successor/s in  t i t le;  

2.1.6  "development "  means the development establ i shed on the 

land with the sole purpose of  being a l i festy le estate for  

people over the age of 50 years ;  

2.1.7  "erven "  or “s ingle res idential erven”  means the erven in the 

development, and "erf "  or “s ingle resident ial  erf”  means 

any one of  them;  

2.1.8  " land "  means any land resul t ing from the subdivi s ion of erf 

5455 Onrust r iv ier  in  the Overstrand Municipal i ty,  divis ion 

Caledon, Province of the Western Cape, which land shal l  

include erf  5543;  

2.1.9  "member "  means a member of the Association ;  

2.1.10  " rules "  mean the rules imposed by the Board of Trustees 

from t ime to t ime in terms of  clause 11 re lating to the 

management of the development;  

2.1.11  “sectional  t i t le uni t” means a pr imary section in  the 

Negester Estate Onrus River  sectional t i t le scheme SS 

112/2015,  designed to be used for  human occupation a s a 

residence, but excludes a ut i l i ty  section designed to be 

used as an accessory  to a pr imary section,  such as a 

bathroom, toi let ,  s toreroom, workshop, shed, servant 's 

quarters,  parking garage, parking bay or any other ut i l i ty  

area;  

2.1.12  "special resolut ion "  means a resolut ion:  

2.1.12.1  passed by at least 75% of the number of  

members of  the Association  who are present or 

represented at a duly  const i tuted general  

meeting; or  

2.1.12.2  agreed to in wri t ing by at least  75% of al l  

members of the Association.  

2.2  where consent or approval  of the Association i s requi red for any 

act by a member, such consent or approval shal l  be in  wri t ing and 

duly  authori sed by the Board of  Trustees ,  and shal l  be given pr ior to 

the member taking action;  

2.3  reference to "thi s  const i tut i on" col lectively means thi s  const i tut ion ,  

the development rules  and al l  rules  of the Association from t ime to 

t ime enforced.  
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3.  PURPOSE DESCRIBING MAIN BUSINESS  

The main business of  the Association i s to carry  on the promotion, 

advancement and protection of the common interests  of the members 

of  the Association f rom t ime to t ime and the control  and maintenance 

of  the common areas.  

4.  MAIN OBJECT IVES  

The main object ives of  the Association are:  

4.1  the control  over and maintenance of:  

4.1.1  al l  common amenit ies,  services and  faci l i t ies  within the 

development;  

4.1.2  al l  common areas and pr ivate roads ;  

4.1.3  al l  services,  common landscaping,  i r r igation and amenit ies 

on the common areas  and; 

4.1.4  al l  other  common areas , amenit ies,  services and/or  

faci l i t ies  designated as such by the Board of Trustees from 

t ime to t ime;  

4.2  the control  over the compl iance and enforcement of  the 

development rules ;  

4.3  the promotion, advancement and protection of  the common 

interests  of the members general ly ;  

4.4  to take t i t le to the common areas s imul taneously with the f i r st  

separate regist rat ion of an erf  or  sectional t i t le unit ;  

4.5  to enter into services agreements wi th Counci l  or any other 

authori ty or suppl ier  of  services in  regard to the supply of common 

amenit ies,  services and faci l i t ies within the development ;  and 

4.6  to perform and exercise al l  of  the functions and powers of  the 

Negester Estate Onrus River  sectional t i t le scheme, which 

funct ions and powers have been assigned to and accepted by 

the Association in  accordance with i tem (4) of Regulation 6 under 

the Sectional  T i t les  Schemes Management Act,  2011 .  

5.  FINANCIAL YEAR-END  

The f inancial  year-end of  the Association i s  the last day of  February  

each year or  such other date as the members  may decide f rom t ime to 

t ime.  
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6.  MEMBERSHIP OF THE ASSOCIATION  

6.1  Membership of the Association shal l  be compulsory for  every 

registered owner of  a s ingle residential  erf  and every registered 

owner of  a sectional t i t le uni t  within the development.  

6.2  Such membership shal l  commence simultaneously wi th the 

registrat ion of such s ingle residential  erf  or  sectional  t i t le uni t  into 

the name of the t ransferee in the deeds off ice.  

6.3  An owner/member may be younger than 50 years of  age or  be a 

legal  enti ty ,  however at least one person who wi l l  be permanently  

occupying a property on a s ingle residential  er f  or sectional  t i t le 

uni t in  the development must  be over the age of  50 years.  

6.4  When a member ceases to be the registered owner of a s ingle 

residential  erf  or  sectional t i t le unit ,  he or she shal l  automatical ly  

cease to be a member of the Association . 

6.5  The r ights and obl igations of  a member shal l  not be transferable,  

and every member shal l :  

6.5.1  to the best  of  such member's  abi l i ty  further  the objects and 

interests  of the Association;  and 

6.5.2  observe al l  rules and development ru les  made by the 

Association or  the Board of Trustees  f rom t ime to t ime. 

6.6  A member shal l  not be enti t led to  sel l  or  transfer  a s ingle 

residential  er f  or a sectional  t i t le unit ,  unless  such member f i rs t  

obtains a Clearance Cert i f icate of the Association, which consent 

shal l  only be given after:  

6.6.1  such member has:  

6.6.1.1  paid al l  levies,  penalt ies and/or  any other 

amounts owing by h im or her  to the Association 

as at the date of  t ransfer  or  cession (as the case 

may be) in respect of such s ingle residential  erf  

or  sectional t i t le unit ;  

6.6.1.2  has compl ied with a l l  such member 's obl igations 

in terms of th i s const i tut ion ; and 

6.6.2  the purchaser,  t ransferee or  cessionary (as the case may 

be) of such s ingle residential  erf  or  sectional t i t le uni t :  

6.6.2.1  agrees in  wri t ing to become a member of  the 

Association;  
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6.6.2.2  agrees in wri t ing to abide by the provis ions of  

this  const i tut ion; and 

6.6.2.3  has paid to the Association the joining levy in  

terms of  clause 7.7.  

6.7  No member ceasing to be a member of  the Association for  any 

reason shal l  have any claim upon or interest  in the funds or other  

property  of  the Association,  but this  clause shal l  be without 

prejudice to the r ights of the Association to claim f rom such 

member or hi s or her estate any arrears of subscr ipt ions or other 

sums due f rom him or her to the Associat ion at the t ime of  hi m or  

her so ceasing to be a member.  

6.8  A member must  repair  and maintain al l  bui ldings and/or structures  

of  any nature whatsoever s i tuated on his  or  her  s ingle residential  

erf  or in  a sectional  t i t le uni t in  the development in  a state of  

good repair  in  accordance to and as prescr ibed by the  

Development Rules .  Thi s maintenance wi l l  include the paint ing of  

the outside of al l  bui ld ings and/or st ructures of any nature 

whatsoever.  

6.9  I f  despi te wri tten demand by the Board of Trustees , a member 

refuses of  fai l s  to repair  or  maintain al l  bui ldings and/or structures 

of  any nature whatsoever s i tuated on his  or  her  s ingle residential  

erf  or in a sectional  t i t le uni t  as requi red in terms of  this  sub clause,  

the Board of Trustees must remedy the member’s fai lure ,  by 

obtaining an independent expert’s  opinion relating to the 

necessary repairs  or  maintenance and remedy accordingly  and 

recover the reasonable cost  of  doing so f rom that member;  

provided that in the case of an emergency, no demand or  notice 

need be given to the member concerned.  

6.10  I f  a member disagrees with the Board of Trustee’s demand to 

repai r  or  maintain any bui ldings and/or st ructures of any nature 

whatsoever s i tuated on his  or  her  s ingle residential  er f  or in a 

sectional  t i t le unit ,  such a member may refer  the dispute for  

arbit rat ion in  terms of clause 29.1 below.  

7.  LEVIES PAYABLE BY THE MEMBERS  

7.1  The Board of Trustees shal l  f rom t ime to t ime, impose levies upon 

the members for  the purpose of  meeting al l  the expenses which 

the Association has incurred,  or  to which the Board of  Trustees 

reasonably  anticipates the Association wi l l  be put to by way of:  

7.1.1  maintenance, repair ,  improvement and keeping in good 

order the condit ion of the common areas including,  

specif ical ly landscaping,  al l  township services,  sewage 
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ret iculation,  securi ty systems,  and maintenance of  

infrastructure within the development;  and/or  

7.1.2  payment of  al l  rates and other charges payable by the 

Association in respect of the common areas, i f  any, and/or 

for services rendered to i t ,  and/or  

7.1.3  payment of al l  expenses necessary or reasonably incurred 

in connection with common amenit ies,  services and 

faci l i t ies with in the development, and/or  

7.1.4  payment of  al l  other  expenses necessary or reasonably 

incurred in connection with the management  and control  

of  the Association and the common areas.  

7.2  The Board of  Trustees shal l  est imate the amount which shal l  be 

required by the Association to meet the expenses dur ing each 

f inancial  year, together wi th such est imated defici t  ( i f  any) as 

shal l  result  f rom the preceding year, and shal l  impose a levy upon 

the members equal as nearly as i s  reasonably practical to such 

est imated amount.  The Board of  Trustees  may include in  such 

levies an amount to be held in  reserve to meet anticipated future 

expenditure not of  an annual  nature.  

7.3  Every such levy shal l  be made payable by the members in equal  

monthly  instalments  due in advance on the f i r s t  day of  each and 

every succeeding month of such f inancial  year.  

7.4  The Board of Trustees may from t ime to t ime impose special  levies ,  

to a maximum of one month’s  levy of an erf or sectional  t i t le unit  

for  that specif ic year in  which the special  levy i s  to be imposed,  

upon the members in respect of al l  such expenses as are 

mentioned in clause  7.1 (which are not included in any est imate 

made in terms of  clause 7.2) ,  and such levies may be made in the 

sum or by such instalments  and at such t ime or  t imes as the Board 

of  Trustees shal l  th ink f i t .  

7.5  Any amount due by a member by way of  a levy shal l  be a debt 

due by such member to the Association. The obl igation of a 

member to pay a levy shal l  cease upon such member ceasing to 

be a member of the Associat ion,  wi thout prejudice to the 

Association's r ight to recover arrear levies. No levies paid by a 

member shal l  under any ci rcumstances be repayable b y the 

Association upon such member ceasing to be a member.  

7.6  No member shal l  be entit led to any of  the pr iv i leges of 

membership including voting at any meeting unless and unti l  such 

member shal l  have paid every levy,  penalty  and/or other amounts  
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( i f  any)  which shal l  be due and payable to the Associat ion by 

such member.  

7.7  Upon any member sel l ing  or transferr ing hi s  or  her s ingle 

residential  erf  or  sectional  t i t le uni t ,  the purchaser,  t ransferee or  

cessionary (as the case may be) of such s ingle residential  erf  or 

sectional  t i t le uni t  shal l  be requi red to pay to the Association ,  a  

joining levy equal to 1% of the purchase pr ice (exclusive of VAT,  i f  

any) at which the sel l ing member sold hi s or her s ingle residential  

erf  or  sectional  t i t le uni t ,  or  such other percentage of  the 

purchase pr ice as may be resolved by the members f rom t ime to 

t ime by special  reso lut ion. Thi s clause wi l l  not be appl icable i f  a 

property  i s  acqui red by way of  an inheri tance or  the dissolving of  

any k ind of  t rust.  

7.8  The joining levy payable by the purchaser,  t ransferee or  

cessionary (as the case may be) of  a s ingle residential  erf  or  

sectional  t i t le unit  in terms of  clause 7.7 shal l  become due and 

payable upon registrat ion of t ransfer  of  the sel l ing member 's 

s ingle residential  erf  or sectional t i t le unit  into the name of the 

purchaser concerned and shal l  be held in the Association’s  

reserve funds to meet anticipated future expenditure not of an 

annual nature.  

7.9  The Board of Trustees may within any f inancial  year authori se 

expenditure not budgeted  for f rom the Association’s  reserve 

funds, on condit ion that such expenditure does not exceed a 

maximum of 15% of  the Association’s approved income for  such 

f inancial  year ; provided that:  

7.9.1  no such unbudgeted expenditure may be incurred unti l  al l  

members of  the Association are given at least 7  (seven)  

calendar days wri t ten notice of the intention to incur such 

expenditure;  and 

7.9.2  i f  dur ing this  7  (seven) calendar day notice period more 

than 35 members object in wri t ing to the request ,  the Board 

of  Trustees may not incur the unbudgeted expenditure,  

unless i t  i s  approved by a special  resolut ion adopted at a  

general  meeting.  

8.  RESPONSIBIL ITY FOR THE COMMON AREAS  

The Association acknowledges that the Counci l  shal l  not be responsible 

for,  and the Association shal l  be solely  responsible for  the care, repai r ,  

maintenance, cleaning,  upkeep, improvement and property  control  of 

the common areas,  al l  services therein and any structure or thing 

erected on or  contained therein.  
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9.  DEVELOPMENT RULES  

9.1  All  bui ldings and other structures within the development shal l  be 

subject to and comply wi th the provis ions of the development 

rules.  

9.2  A member shal l  not, wi thout the pr ior wri tten approval of  the 

Board of  Trustees  and without ensur ing st r ict  compl iance the 

development rules ,  be enti t led to:  

9.2.1  erect any new bui ldings and/or st ructures of any nature 

whatsoever on any s ingle residential  er f  or in a sectional  

t i t le uni t  in  the development;  

9.2.2  make any changes or  al terations to exi st ing bui ldings 

and/or st ructures on any s ingle residential  er f  or in a 

sectional  t i t le uni t  in the development,  including changes 

to the external  colour scheme.  

9.3  The approval  of  the Board of  Trustees as contemplated in  clause 

9.2 above shal l  only  be given:  

9.3.1  after  detai led plans of  the proposed work have been 

submitted to the Board of  Trustees  or any other competent 

person/s as nominated by the Board of Trustees from t ime 

to t ime;  

9.3.2  the Board of Trustees or thei r  nominee/s are satis f ied that 

the proposed work i s  in accordance with the development 

rules;  

9.3.3  the member has made payment of  any costs  which may be 

incurred in obtaining thi s approval ,  including the costs of  

the Board of Trustees  or thei r  nominee/s; and 

9.3.4  the member has paid to the Board of Trustees a deposi t  in  

such amount as the Board of Trustees may f rom t ime to 

t ime determine in their  sole discretion, as securi ty for  any 

damage to any of the common areas, which amount shal l  

be held in  t rust  by the Board of Trustees subject to the 

provis ions of  clause 10 below. 
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9.4  The provis ions of clause 9.3 shal l  not be interpreted as detracting 

from the sole and f inal  responsibi l i ty of the Counci l  to approve or 

reject bui lding plans.  

9.5  Subject to the rest r ict ions imposed or  di rections given at a 

general  meeting of  the Association ,  and subject to the wri tten 

approval by the Counci l ,  the Board of  Trustees  may from t ime to 

t ime amend, ampl i fy,  subst i tute or  add to the provis ions of the 

development rules .  Any such amendment,  ampl i f icat ion,  

subst i tut ion or addit ion shal l  be subject to a resolut ion passed by 

the trustees holding not less than 75% of the total  voting r ights of  

the t rustees.  

9.6  In the event of any of the provis ions of the development rules  

being amended, ampl i f ied, subst i tuted or added to, the Board of 

Trustees  shal l  immediately  give wri t ten notice of such amendment,  

ampl i f ication, subst i tut ion or  addit ion to al l  members.  

10.  DEPOSIT  FOR DAMAGES  

10.1  Each member shal l ,  when submitt ing to the Board of Trustees  for  

approval the detai led plans for  the construction of any bui lding 

and/or improvements, or alterations or  addit ions to exi st ing 

improvements in the development in terms of clause 9.3.1 above, 

pay to the Board of  Trustees a deposit  in an amount, to be 

determined from t ime to t ime by the Board of Trustees , which 

amount shal l  be retained by the Board of  Trustees in trust  unti l  

completion by the member and/or i t s  contractors  of  such work,  

the interest on which deposi t  shal l  accrue to the member.  

10.2  Upon completion of  al l  such bui lding and other activi t ies ,  the 

Board of  Trustees  shal l ,  i f  they are sati s f ied that no damage has 

been caused by the member or  any of  i ts  contractors to the 

common areas and/or landscaped areas wi thin the development 

and that  the work has been constructed in accordance with duly  

approved plans  and the development rules ,  release the bui lding 

deposit  to the member, excluding any interest thereon which wi l l  

accrue to the member.  

10.3  In the event of  any landscaped area and/or the comm on areas  

having damage due to such work, the member shal l  wi thin 15  

(f i f teen)  days of  having been requested to do so in wri t ing by the 

Board of  Trustees , recti fy  the damage to the sati sfaction of the 

Board of  Trustees,  fai l ing which,  the Board of  Trustees shal l  be 

enti t led to appoint an independent contractor  or  contractors  to 
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repai r  the damage and the amount paid to the Board of Trustees 

as a bui lding deposit  shal l  be uti l i sed to pay al l  costs of such 

repai r .  I f  the amount paid to the Board of  Trustees  of the 

Association as a bui lding deposit  i s  not suff icient to cover the cost  

of  such repairs ,  the Board of Trustees shal l  be enti t led to recover 

the short fal l  f rom the member.  

10.4  The Board of Trustees  shal l  be enti t led to:  

10.4.1  perform such acts as are necessary t o accompli sh the 

purposes expressed or impl ied herein,  which acts shal l  

include, inter al ia, the examination and endorsement of  

the relevant bui lding plans as are necessary for any  

construction,  renovation and/or alterations within the 

development;  and 

10.4.2  appoint such professionals  as are necessary to scrut in ize 

the relevant plans refer red to herein  and impose a scrut iny 

fee on members for the services  of  such professionals.  

11.  HOUSE RULES  

11.1  Subject to any restr ict ions imposed or di rections given at a 

general  meeting of the Association and subject to the condit ions 

imposed by the Counci l  in approving the rezoning and subdiv is ion 

of  the land, the Board of  Trustees  may (but shal l  not be obl iged 

to) f rom t ime to t ime:  

11.1.1  make, amend, ampl i fy,  subst i tute or  add  rules governing,  

inter al ia:  

11.1.1.1  the management and control  of  the 

development;  

11.1.1.2  the use, occupation and enjoyment of the 

common areas;  

11.1.1.3  the external appearance and the maintenance 

of  the common areas and the bui ldings or  other 

improvements erected thereon;  

11.1.1.4  the erection of  any bui ldings and/or structures of  

any nature whatsoever, and the alteration,  

modif ication and renovation to such bui ldings 

and/or structures on the common areas;  

11.1.1.5  the furtherance and promotion of  any of  the 

objects of  the Association;  
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11.1.1.6  the advancement and protection of  the interests  

of  members;  

11.1.1.7  the conduct of Board of Trustees meetings and 

general  meetings;  and 

11.1.1.8  the Association’s  act ivi t ies  general ly .  

11.1.2  enter  into agreement/s  wi th the Counci l  or  any other 

authori ty or suppl ier  of services governing the matters set  

out in clause 11.1.1  and any other incidental  matters.  

11.2  Any amendment,  ampl i f ication, subst i tut ion or addit ion to the 

rules shal l  be subject to a resolut ion passed by the trustees 

holding not less  than 75% of the total  voting r ights  of  the trustees.  

In the event of any of  the provis ions of  the rules being amended, 

ampl i f ied, subst i tuted or added to, the Board of Trustees shal l  

immediately  give wri t ten notice of such amendment,  

ampl i f ication, subst i tut ion or  addit ion to al l  members.  

11.3  Each member undertakes to the Association that such member 

wi l l  comply,  and wi l l  procure compl iance by his  or  her occupiers,  

v is i tors,  guests  and employees, with:  

11.3.1  the provis ions of thi s const i tut ion;  

11.3.2  the development rules  referred to in clause  9;  

11.3.3  any rules made in terms of clause 11.1.1 above; and 

11.3.4  any agreement/s  refer red to in clause 11.1.2  insofar  as 

those agreements may directly or  indirectly impose 

obl igations on such member .  

11.4  In the event of  any breach by a person of  the household of,  or  

guest or employee of a member, s uch breach shal l  be deemed to 

have been committed by the member, but wi thout prejudice to 

the aforegoing, the Board of  Trustees may take or  cause to be 

taken such steps against  the person actual ly  committ ing the 

breach, as the Board of Trustees may in  i ts  sole discretion deem 

f i t .  

12.  BREACH  

12.1  Should any member:  

12.1.1  fai l  to pay on due date any amount due by that member in  

terms of thi s const i tut ion or any rules made thereunder and 

remain in  defaul t for  more than 7 (seven) days after  being 

noti f ied in wri t ing to do so by the Board of Trustees;  or  
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12.1.2  commit any other breach of any of the provis ions of this  

const i tut ion or the development rules  or any rules made 

thereunder and fai l  to commence remedying that breach 

within a period of  7 (seven) days after  the receipt of 

wri tten notice to that effect by the Board of Trustees  and 

complete the remedying of such breach within a 

reasonable t ime;  

then and in ei ther such event,  the Board of Trustees shal l  be 

enti t led (but not obl iged) on behal f of  the Association,  wi thout 

prejudice to any other r ights or  remedies which the Board of  

Trustees  or  the Association or  any other member may have in law,  

including the r ight to claim dama ges:  

12.1.3  to inst i tute legal proceedings on behal f of  the Association 

against  such member for payment of such overdue amount 

or  for  performance of that member 's  obl igations in  terms of 

this  const i tut ion, as the case may be;  or  

12.1.4  in the case of  clause 12.1.2 above,  to remedy such breach 

and immediately recover the total  cost incurred by the 

Board of Trustees or  the Association in so doing f rom such 

member.  

12.2  Notwithstanding anything to the contrary  contained in  this  

const i tut ion, the Board of Trustees may in the name of the 

Association enforce any provis ions of the const i tut ion ( including 

any rules and/or development rules  made hereunder)  by civi l  

appl ication or act ion in a court of competent jur i sdict ion and for  

this purpose may appoint attorneys and counsel ,  as  the Board of 

Trustees  may deem f i t .  

12.3  Without prejudice to al l  or  any of the r ights  the Board of Trustees  

or  the Association granted under thi s  const i tut ion,  should any 

member fai l  to pay any amount due by that member on due 

date, then such member shal l  pay  interest thereon at the pr ime 

rate plus 4% calculated f rom the due date for payment unt i l  the 

actual  date of  payment of such amount.  

12.4  Should the Board of  Trustees inst i tute any legal proceedings 

against  any member pursuant to a breach by that member of  thi s  

const i tut ion, and an order of cost s i s  made in such proceedings in  

favour of  the Board of Trustees , then without prejudice to any 

other r ights which the Board of  Trustees or  the Association or  any 

other member may have in  law, the Board of  Trustees  shal l  be 

enti t led to recover f rom such member al l  legal costs incurred by 

the Board of Trustees or the Association,  including attorney/cl ient 

charges, tracing fees and col lection commission.  
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13.  BOARD OF TRUSTEES  

13.1  There shal l  be a Board of Trustees  of the Association which shal l  

consi st of not less than 3 ( three) and not more than 7 (seven) 

members.  

13.2  A trustee need not be a member or  the legal ly recognised 

representative of  a member who is  a jur i st ic person;  provided that 

the major i ty of the trustees must be members or  the legal ly  

recognised representatives of a member who i s a jur is t ic person .  

14.  REMOVAL AND ROTATION OF TRUSTEE MEMBERS  

14.1  Each trustee shal l  continue to hold off ice unti l  the next annual 

general  meeting fol lowing his  or her said appointment, at  which 

meeting each trustee shal l  be deemed to have ret i red from off ice 

as such and shal l  be el igible for reappointment to the Board of  

Trustees  at such meet ing. There shal l  be no l imitation on the 

number of consecut ive or non-consecut ive terms which a duly  

elected member may serve on the Board of Trustees .  

14.2  A trustee shal l  be deemed to have vacated his or her off ice as 

such upon:  

14.2.1  being an unrehabi l i tated insolvent;  

14.2.2  being removed f rom an off ice of trust  on the grounds of  

misconduct involving dishonesty,  or  has been convicted, in  

South Afr ica or  el sewhere,  and imprisoned without the 

option of a f ine;  

14.2.3  his or her conviction for any  civi l  or cr iminal offence; 

14.2.4  his or her becoming of  unsound mind ;  

14.2.5  his or her resigning f rom such off ice in wri t ing ;  

14.2.6  his or her death;  

14.2.7  his or her being removed f rom off ice by an ordinary 

resolut ion of the members ;  

14.2.8  having disposed of  hi s  or  her  s ingle residential  er f  or 

sectional  t i t le uni t  in  the development ;  

provided that anything done in  the capacity  of  a t rustee in  good 

faith, by a person who ceases to be a trustee, shal l  be val id unti l  

the fact that he or she i s  no longer a trustee has been recorded in 

the minute book of the Board of Trustees.  
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14.3  Upon any vacancy occurr ing on the Board of  Trustees  pr ior  to the 

next annual general  meeting, the vacancy in  quest ion shal l  be 

f i l led by a person nominated by those remaining for the t ime 

being of the Board of Trustees.  

15.  OFFICE OF THE BOARD OF TRUSTEES  

15.1  The trustees shal l  appoint from amongst themselves,  a chai rperson 

and vice-chai rperson.  

15.2  Within 14 (fourteen) days of the holding of an annual general  

meeting,  the Board of  Trustees  shal l  meet and shal l  elect f rom i ts 

own number the chairperson and the vice-chai rperson,  who shal l  

hold thei r  respective off ices unti l  the next annual  general  meeting 

held after their  said appointment ;  provided that the off ice of  the 

chairperson or vice-chairperson shal l  automatical ly  be vacated 

by the trustee holding such off ice upon h is or her ceasing to be a 

trustee for any reason.  In the event of  any vacancy occurr ing in 

any of  the off ices  of the chairperson or  the vice-chai rperson at 

any t ime, the Board of Trustees shal l  meet to appoint one of their  

number as a replacement in  such off ice.  

15.3  Save as otherwise provided in this  const i tut ion,  t he chairperson 

shal l  preside at al l  meetings of  the Board of  Trustees,  and al l  

general  meetings of  members, and shal l  perform al l  duties 

incidental  to the off ice of chairperson and such other duties as 

may be prescr ibed by the Board of  Trustees  or  members,  and to 

al low or  refuse to permit  invitees to speak at any such meetings ;  

provided however,  that any such invi tees shal l  not be enti t led to 

vote at any such meetings.  

15.4  The vice-chairperson shal l  assume the powers and duties of the 

chairperson in  the absence of  the chairperson, or hi s or  her  

inabi l i ty  or refusal  to act as chairperson .  

15.5  Trustees shal l  be entit led to be repaid al l  reasonable and bona 

f ide expenses incurred by them respectively  in or about the 

performance of thei r  duties as trustees and/or chai rperson, vice-

chairperson,  as the case may be, but save as aforesaid,  shal l  not 

be enti t led to any other remuneration fees or salary  in respect of  

the performance of such duties.  

16.  FUNCTIONS AND POWERS OF THE BOARD OF TRUSTEES  

16.1  Subject to the express provis ions of  this  const i tut ion,  the Board of 

Trustees :  



 

  

Negester Onrus River   - 15 - 

 

16.1.1  shal l  manage and control  the business and affai rs of  the 

Association ;  

16.1.2  shal l  have ful l  powers in  the management and direct ion of  

such business and affai rs ;  

16.1.3  save as may be expressly provided in thi s  const i tut ion, may 

exercise al l  such powers of the Association ;  and 

16.1.4  shal l  do al l  such acts on behal f of the Association as may 

be exercised and done by the Association,  and as are not 

by thi s const i tut ion required to be exercised or  done by the 

Association in general  meeting,  

subject nevertheless  to any di rections given to or  rest r ict ions 

imposed on the t rustees by the members of the Association in a 

general  meeting from t ime to t ime; provided that no directions 

given to or  restr ict ions imposed on the trustees  by the members of  

the Association in  general  meeting shal l  inval idate any pr ior  act 

of  the Board of  Trustees  which would have been val id i f  such 

direction or restr ict ion  had not been given or imposed. 

16.2  The Board of Trustees shal l  have the r ight to vary, cancel or  

modify  any of i t s decis ions and resolut ions from t ime to t ime.  

16.3  The Board of Trustees  shal l  have the r ight to co-opt onto the 

Board of Trustees  any member or members chosen by i t .  A co-

opted trustee shal l  enjoy al l  the r ights  and be subject to a l l  the 

obl igations of the trustees.  

16.4  The Board of Trustees shal l  have the power to appoint 

subcommittees to manage and/or regulate various aspects or 

facets of  the Association's and/or Board of Trustees ’  functions and 

powers ;  provided that:  

16.4.1  the members of such subcommittees need not be members 

of  the Association;  

16.4.2  each subcommittee shal l  consi st of not less than 3 ( three) 

and no more than 10 (ten) committee members ;  

16.4.3  each subcommittee member shal l  continue to hold off ice 

unti l  the next annual general  meeting fol lowing his  or her  

appointment,  at which t ime each subcommittee member 

shal l  be deemed to have resigned f rom off ice as such and 

shal l  be el igible for  reappointment to such subcommittee 

by the incoming Board of Trustees ;  

16.4.4  the Board of  Trustees  shal l  at  al l  t imes exercise an overs ight 

funct ion over the subcommittees; and 
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16.4.5  that the rules governing the off ice and proceedings of  the 

Board of  Trustees  prescr ibed in  terms of  thi s const i tut ion 

shal l ,  where appl icable , apply equal ly to al l  

subcommittees.  

17.  PROCEEDINGS OF THE BOARD OF TRUSTEES  

17.1  The Board of Trustees may meet for the dispatch of business,  

adjourn and otherwise regulate their  meetings as they think f i t ,  

subject to any provis ions of this  const i tut ion.  

17.2  Meetings of the Board of Trustees shal l  be held at least 6 (s ix)  

t imes dur ing a 12- ( twelve-)month period; provided that i f  al l  the 

trustees shal l  in wri t ing have waived the above requirement in  

respect of  a part icular  12 (twelve)  months,  then no meeting of the 

Board of Trustees need be held for that period.  

17.3  The quorum necessary for the holding of  any meeting of  the Board 

of  Trustees shal l  be 3 (three) trustees.  

 

17.4  The chai rperson shal l  preside as such at al l  meetings of the Board 

of  Trustees;  provided that should at any meeting of  the Board of 

Trustees  the chairperson not be present wi thin 5 ( f ive) minutes 

after  the t ime appointed for the holding thereof, then the vice -

chairperson shal l  act as chai rperson at such meeting ; provided 

further that should the vice-chai rperson also not be present within 

5 ( f ive) minutes of the t ime appointed for  the holding of such 

meeting,  those present of  the trustees shal l  vote to appoint  a 

chairperson for the meeting,  who shal l  thereupon exercise a l l  the 

powers and duties of  the chairperson in relation to such meet ing.  

17.5  Minutes shal l  be taken at every Board of  Trustees meeting,  

although not necessar i ly  verbatim.  These minutes shal l  be 

reduced to writ ing without undue delay after the meeting and 

shal l  then be cert i f ied correct by the chairperson of the meeting.  

Al l  minutes of Board of Trustees  meetings shal l  after cert i f ication 

as aforesaid be placed in a Board of Trustees  minute book. The 

Board of Trustees minute book shal l  be open for inspection at al l  

reasonable t imes by a t rustee,  the auditors,  and the members.  

17.6  All  competent resolut ions recorded in the minutes of any Board of  

Trustees  meeting shal l  be val id and of  ful l  force and effect as 

therein recorded, wi th effect from the passing of such resolut ions,  

and unti l  var ied or  rescinded, but no resolut ion or purported 

resolut ion of the Board of Trustees shal l  be of any force or  effect,  

or  shal l  be binding upon the members or  any of  the trustees unless  

such resolut ion i s competent within the powers of  the Board of  

Trustees .  
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17.7  Save as otherwise provided in thi s const i tut ion, the proceedings 

at any Board of  Trustees meeting shal l  be conducted in such 

reasonable manner and form as the chairperson of the meeting 

shal l  decide.  

17.8  A resolut ion s igned by al l  the trustees shal l  be val id in al l  respects 

as i f  i t  had been duly  passed at a meeting of the Board of  

Trustees  duly convened.  

18.  GENERAL MEETINGS OF THE ASSOCIATION  

18.1  The Association shal l  with in 6 (s ix)  calendar months after each 

f inancial  year of the Association, hold a general  meeting as i t s  

annual  general  meeting, in  addit ion to any other general  

meetings, dur ing such f inancial  year,  and shal l  speci fy  the 

meeting as such in  the notices in terms of clause 19.1 below.  

18.2  All  general  meetings other  than annual  general  meetings shal l  be 

cal led special  general  meetings.  

18.3  The Board of Trustees may, whenever they think f i t ,  convene a 

special  general  meeting  and must  do so i f  more than 25% of the 

members del iver  to the Association  a wr itten and signed request  

for a special  general  meeting .  

18.4  General  meetings of the Association shal l  take place at such 

place/s as shal l  be determined by the Board of  Trustees  from t ime 

to t ime.  

19.  NOTICE OF MEETINGS OF THE ASSOCIATION  

19.1  An annual  general  meeting and a meet ing cal led for the passing 

of  a special  resolut ion shal l  be cal led by not less than 21 ( twenty-

one) calendar days '  notice in wri t ing at the least ,  and a special  

general  meeting, other than one cal led for  the passing of a 

special  resolut ion, shal l  be cal led by not less than 14 (fourteen) 

calendar days '  notice in  wri t ing. In each case,  the notice shal l  be 

exclusive of the day on which i t  i s  di spatched  and inclusive of the 

day of the meeting , and shal l  specify  the place, the day and the 

hour of  the meeting and, in the case of special  business,  in  

addit ion to any other requi rements contained in  this  const i tut ion,  

the general  nature of  that bus iness,  and in the case of  a special  

resolut ion, the terms and effect of  the resolut ion and the reasons 

for i t  shal l  be given in the manner hereinafter mentioned or  in 

such other manner ( i f  any)  as may be prescr ibed by the Board of  

Trustees to such persons as are under th is const i tut ion enti t led to 

receive such notices from the Association . 
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19.2  The accidental  omiss ion to give notice of  a meeting or of any 

resolut ion, or to give any other noti f ication, or  present any 

document requi red to be given or  sent in terms of  this  

const i tut ion,  or the non-receipt of  any such notice, noti f ication or  

document by any member or  other  person enti t led to receive the 

same, shal l  not inval idate the proceedings at, or any resolut ion 

passed at,  any meeting.  

20.  QUORUM FOR GENERAL MEETINGS  

20.1  No business shal l  be transacted at any general  meeting unless a 

quorum i s  present when the meeting proceeds to business.  

20.2  The quorum necessary for the holding of any general  meeting 

shal l  be such of the members enti t led to vote in  person or  by 

proxy,  as together for the t ime being,  represent ing at least  51% of  

the total  votes of  al l  members of  the Association enti t led to vote,  

for the t ime being save that not less than 4 ( four)  members must  

be personal ly  present.  

20.3  I f  within 30 (thi rty)  minutes from the t ime appointed for  the 

holding of a general  meeting a qu orum i s not present,  the 

meeting,  shal l  stand adjourned for  another 30 ( thi rty)  minutes, 

and i f  at  such adjourned meeting a quorum is  not present,  the 

members present shal l  be a quorum.  

21.  AGENDA AT GENERAL MEETINGS  

In addit ion to any other matters  required b y thi s const i tut ion to be dealt  

with at an annual general  meeting, the fol lowing matters shal l  be dealt  

with at every annual  general  meeting:  

21.1  the consideration of the chai rperson's report  to members ;  

21.2  the consideration of the nominations received,  before the start of  

the Annual  General  meeting;  

21.3  the consideration of  the annual  f inancial  statements  of  the 

Association for  the last f inancial  year of  the Association 

preceding the date of  such meeting;  

21.4  the consideration of the report of  the auditors;  

21.5  the consideration and f ix ing of the remuneration of  the 

accounting off icer  for  the f inancial  year of  the Association 

fol lowing the annual  general  meeting ;  
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21.6  the consideration and noting of the budget and the total  levy  

approved by the Board of Trustees for  the calendar year dur ing 

which such annual general  meeting takes place;  

21.7  the consideration and rati f ication  and/or amendment of the 

amounts of  the " in i t ial "  and "subsequent"  penalt ies as determined 

by the discipl inary subcommittee in  terms of clause 28.6;  

21.8  the consideration of any other matters  rai sed at the meeting 

including any resolut ions proposed for adoption by such meet ing,  

and the voting upon any such resolut ions;  and 

21.9  the consideration of  any di rections given to or  restr ict ions  

imposed on the t rustees for  the year fol lowing the annual  general  

meeting.  

22.  PROCEDURE AT GENERAL MEETINGS  

22.1  The chai rperson shal l  preside as such at al l  general  meet ings ; 

provided that should he or  she not be present within 5  (f ive)  

minutes after  the t ime appointed for  the holding thereof, then the 

vice-chairperson shal l  act as chairperson at such meeting ; 

provided further  that should the vice-chairperson also not be 

present wi thin 5 ( f ive)  minutes of  the t ime appointed for the 

holding of  such meeting, then the members present at such 

meeting entit led to vote,  shal l  vote to appoint  a chairperson for 

the meeting, who shal l  thereupon exercise al l  the powers and 

duties of the chairperson in relation to such meeting.  

22.2  The chairperson may,  with the consent of  any general  meeting at 

which a quorum is  present (and i f  so directed by the meet ing),  

adjourn a meeting from t ime to t ime and from place to place, but 

no business shal l  be transacted at any adjourned meeting other 

than the business which might have been t ransacted at the 

meeting from which the adjournment took place.  

22.3  Whenever a meeting is adjourned for 10  ( ten) days or more,  

notice of  the adjourned meeting shal l  be given in  the same 

manner as of an or ig inal meeting. Save as aforesaid, the members 

shal l  not be enti t led to any notice of  adjournment,  or of  the 

business to be transacted at an adjourned meeting.  

23.  PROXIES FOR GENERAL MEETINGS  

23.1  A member may be represented at a general  meeting by a proxy,  

who need not be a member of  the Associati on.  
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23.2  The instrument appointing a proxy shal l  be in  wri t ing s igned by the 

member concerned or  such member's  duly  authorised agent in  

wri t ing but  need not be in  any part icular form.  

23.3  The instrument appointing a proxy ,  and in the case of a member 

who i s a jur is t ic  person the power of  attorney or  other  authori ty  

under which i t  i s  s igned, shal l  be deposi ted at the off ice  of  the 

Association  at any t ime before the t ime appointed for  the 

commencement of  the meeting,  or  adjourned meeting,  at  which 

the person named in the inst rument i s  proposed to vote.  

23.4  No inst rument appointing a proxy shal l  be val id after  the 

expiration of  12 ( twelve)  months f rom the date of i t s execution.  

24.  VOTING AT GENERAL MEETINGS  

24.1  At every general  meeting, every member in person or by proxy 

and entit led to vote shal l  have 1 (one) vote per s ingle residentia l  

erf  and/or sectional  t i t le uni t  owned by such member ; provided 

that i f  a s ingle residential  er f  or  sectional t i t le unit  i s  registered in  

the name of more than one person,  then they shal l  joint ly exercise 

such r ights in  respect thereof .  

24.2  Save as expressly provided for in  th is  const i tut ion, no person other 

than a member duly registered,  and who shal l  have paid every 

levy,  penalty  and/or any other amount ( i f  any)  which shal l  be due 

and payable to the Association in  respect of or ar i s ing out of  hi s  

or  her  membership,  shal l  be entit led to be present or  to vote on 

any quest ion,  ei ther personal ly or by proxy, at any general  

meeting.  

24.3  At any general  meeting a resolut ion put to the vote of  the 

meeting shal l  be decided on a show of hands, unless either  pr ior 

to or  on the declaration by the chai rperson of  the resul t of  the 

show of hands,  a pol l  i s  demanded by any member enti t led to 

vote at such meeting.  

24.4  An ordinary resolut ion (that i s  a resolut ion other than a special  

resolut ion)  or  the amendment of  an ordinary resolut ion  shal l  be 

carr ied on a s imple major i ty  o f al l  the votes cast  thereon,  and an 

abstention shal l  not be counted as a vote for  or  against  the 

resolut ion in quest ion.  

25.  ACCOUNTS  

25.1  The accounts and books of the Associat ion shal l  be open to the 

inspection of  members at al l  reasonable t imes dur ing normal  

business hours .  
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25.2  At each annual  general  meeting the Board of  Trustees  shal l  lay 

before the Association f inancial  statements  for  the immediately  

preceding f inancial  year of the Association.  

25.3  Such f inancial  statements shal l  be accompanied by reports  of  the 

Board of  Trustees  and the accounting off icer  and shal l  be 

attached to the notice sent to members convening each annual  

general  meeting.  

25.4  The accounting review of the Association ’s annual f inancial  

statements must be carr ied out by an independent accounting 

off icer,  who may not serve as such for a period longer than 10 

(ten)  consecutive f inancial  years ,  after  which the accounting 

off icer wi l l  only  be el igible for reappointment as such after the 

expiry  of  at least 5 ( f ive)  f inancial  years .  

26.  SERVICE OF NOTICES  

26.1  A notice shal l  be in  wr i t ing and shal l  be given or  served by the 

Association upon any member, either personal ly  or  by electronic 

mai l  or by post in a prepaid registered letter,  properly addressed 

to the member at the address of the s ingle residential  erf  or  

sectional  t i t le uni t  owned by such member.  I t  i s  the respons ibi l i ty  

of  the member to ensure that his  or  her e lectronic mai l  address in  

the Association’s database i s  correct and up to date, as thi s i s  the 

preferred way to give and serve any notic e.  

26.2  No member shal l  be enti t led to have a notice served on him or 

her at any physical or postal  address not wi thin the Republ ic of  

South Afr ica,  but any member may requi re the Association, by 

notice, to record a physical or postal  address wi thin the Republ i c 

of  South Afr ica which shal l  be deemed to be h is  or  her  address for  

the purpose of notices  served ei ther personal ly or by prepaid 

registered post .  

26.3  The Board of Trustees must,  f rom t ime to t ime, determine the 

address that i s  the Association’s domici l ium ci tandi et  executandi ;  

provided that such service address must be a physical  address 

within the magister ial  di st r ict in  which the Association i s located.  

The Board of  T rustees may des ignate a fax, emai l  or other address 

as an al ternate service address  of  the Association.  

26.4  The accidental  omiss ion to give notice of  a meeting to or  the non-

receipt of notice of  a meeting by any person enti t led to receive 

notice shal l  not inva l idate the proceedings of that meeting.  
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27.  INDEMNITY  

27.1  All  t rustee members shal l  be indemnif ied out of  the funds of  the 

Association against any l iabi l i t ies  bona f ide incurred by them in  

thei r  respective said capacit ies and in the case of  a t rustee 

member,  in  hi s  or her  capacity as chairperson or  vice-chairperson,  

whether defending any proceedings,  civi l ,  cr iminal  or  otherwise,  

in which rel ief  i s  granted to any such pe rson/s by the court.  

27.2  Every trustee member, every servant, agent and employee of the 

Association, shal l  be indemnif ied by the Association against (and 

i t  shal l  be the duty of the Board of  Trustees  out of the funds of the 

Association to pay) al l  costs ,  losse s and expenses ( including 

travel ing expenses) which such person /s may incur  or become 

l iable for by reason of any contract entered into, or  any act or  

deed done, by such person /s in  the discharge of  any of  his  or  

thei r  respective duties , including in the case of a t rustee member,  

his or her duties as chairperson or  vice-chairperson.  

27.3  Without prejudice to the general i ty of the above, the Association 

shal l  speci f ical ly  indemnify every such person against al l  losses of  

whatsoever nature incurred ar i s ing out of any bona f ide act,  

deed or  letter done or  wri tten by him  or  her  joint ly  or  several ly in  

connection with the discharge of  hi s  or  her  duties;  provided that 

any such act, deed or letter has been done or wri tten in good 

faith.  

27.4  A trustee member shal l  not be l iable for the acts,  receipts,  

neglects or  defaults  of  the auditors or  of  any of the other t rustee 

members, whether in their  capacit ies as trustee members or  as 

chairperson or vice-chai rperson, or for  any loss  or expense 

sustained or  incurred by the Association through the insuff iciency 

or  deficiency of t i t le to any property  acqui red by the Board of  

Trustees  for  or on behalf of the Association,  or  for  the insuff ic iency 

or  deficiency of  any securi ty in or  upon which any of  the mo nies 

of  the Association shal l  be invested, or  for  any loss or damage 

aris ing f rom the insolvency or tortuous act of any person with 

whom any monies, securi t ies or effects shal l  be deposited, or for 

any loss  or damage occasioned by any er ror of judg ement or  

overs ight on his  or her part,  or for any other loss ,  damage or  

misfortune whatever which shal l  happen in the execution of  any 

of the duties of hi s or her off ice/s or in re lat ion thereto, unless  the 

same shal l  happen through lack of  bona f ides or breach of duty 

or  breach of  t rust.  

27.5  No member shal l  have any claim of any nature whatsoever 

against  the Association for any loss,  damage or in jury which such 

member may directly or  indi rectly  suffer  (even i f  such loss ,  

damage or in jury i s  caused through the negl igence of  the 



 

  

Negester Onrus River   - 23 - 

 

Association, the Board of Trustees,  or any of the Associations 

employees or appointees) by reason of  any latent or patent 

defects on the development ( including the common areas),  or  

f i re on the development, or theft f rom the development, or by 

reason of  any bui lding, impr ovement or other structure within the 

development being in a defective condit ion or  state of  dis repair  

or  any part icular  repair  not being effected by the Association 

t imeously  or  at a l l ,  by any person whatsoever,  or  for any purpose 

whatsoever, or  ar is ing f rom any other cause whatsoever,  and 

each member is  advised to take the necessary steps to insure his 

or  her interest.  

 

28.  INTERNAL DISPUTE RESOLUTION PROCEDURE  

28.1  The trustees shal l  be requi red to appoint  a discipl inary 

subcommittee, as provided for in terms of clause 16.4 above, to 

manage and regulate the association’s  internal  di spute resolut ion 

procedure and the imposit ion of  penalt ies as provided for  

hereunder.  

28.2  I f  the conduct or default  of  a member (or  his  or  her  tenant, 

occupier,  guest ,  v i s i tor,  employee or  contractor) contravenes,  

breaches,  di sobeys or  di sregards any provis ion of  thi s  const i tut ion ,  

the development rules  or any rule made by the trustees f rom t ime 

to t ime in  terms of  clause 1 1 above, the discipl inary subcommittee 

may give the member wri tten notice:  

28.2.1  specify ing the al leged conduct;  

28.2.2  identi fy ing the provis ion of thi s const i tut ion , the 

development rules  or  the rule al legedly contravened ; and 

28.2.3  noti fy ing the member that i f  the offender pers i s ts  in such 

conduct or contravention, a penalty or penalt ies wi l l  be 

imposed on the member.  

28.3  I f  the offender nevertheless  pers i s ts  in  the conduct complained of ,  

the discipl inary subcommittee may convene a discipl inary 

subcommittee meeting to discuss and deal with the matter  as set 

out below.  

28.4  A wri tten notice of such meeting must be sent to the member at 

least 7 (seven) days before the meeting i s held:  

28.4.1  informing the member of the purpose of  the meeting;  

28.4.2  providing the member with detai l s  of  the al leged conduct;  
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28.4.3  identi fy ing the provis ion of thi s const i tut ion, the 

development rules  or  the rule al legedly contravened; and  

invit ing the member to attend the meeting to make 

representations; provided that the member may not 

part icipate in the decis ion-making or voting at the 

meeting.  

28.5  After the member has been given the opportuni ty to present his or  

her  case, the discipl inary subcommittee may, i f  agreed by at least 

75% of the discipl inary subcommittee members present at the duly  

const i tuted meeting, impose an " in i t ia l  penalty"  for the f i r st  

of fence and a "subsequent penalty"  for  every identical  offence 

thereafter ,  without derogating the r ights  in law of the discipl inary 

subcommittee and/or Board of  Trustees to take further  action.  

Should the member not attend the meeting without providing a 

reasonable request for postponement, the discipl inary 

subcommittee may continue with the meeting and impose an 

in i t ial  penalty  or  subsequent penalty  in  the member’s  absence. 

The reasons for the discipl inary subcommittee ’s  decis ion to 

impose an in i t ial  penalty or subsequent penalty must be provided 

to the member in  wri t ing within 7 (seven) days fol lowing the 

meeting.  

28.6  The members of the Association shal l ,  at  every annu al  general  

meeting,  consider  and rati fy or amend the amounts of  the " in i t ial "  

and "subsequent" penalt ies as determined by the discipl inary 

subcommittee f rom t ime to t ime.  

28.7  Any amount due by a member by way of an “init ial  penalty” 

and/or “subsequent penalty”  imposed in  terms hereof  shal l  be a 

debt due by him or  her to the Association.  

28.8  Any penalty  imposed in terms hereof , i f  i t  i s  not paid within 14 

(fourteen) days after the member has been noti f ied of  the 

imposi t ion thereof, may be added to the monthly  levy w hich the 

member i s  obl iged to pay to the Association.  

28.9  No member shal l  be entit led to any of  the pr iv i leges of 

membership,  including the use of  the communal  faci l i t ies,  services 

and amenit ies and voting at any meet ing, unless the member 

shal l  have paid every “ ini t ial  penalty” and/or “subsequent  

penalty” imposed in terms hereof.  

28.10  The decis ion of the discipl inary subcommittee to impose an “init ial  

penalty” and/or “subsequent penalty” in terms hereof shal l  be 

binding but not f inal  and the member who is dissati sf ied by the 

decis ion of  the discipl inary subcommittee may appeal to the 

Board of Trustees.  
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28.11  A request  for  appeal must  be lodged with the Board of Trustees  

within 30 ( thi r ty)  days after the date of  del ivery  of  the decis ion of  

the discipl inary subcommittee.  

28.12  Upon receipt of a request  for  appeal a wri tten notice, in which 

the relevant member is  in formed of the appeal meeting and 

invited to attend, must  be sent by the Board of Trustees to the 

member at least 7 (seven) days before the appeal meeting i s  

held. At the appeal meeting the member must  be g iven the 

opportuni ty to make representations, but except as may be 

permitted by the chairperson of the Board of  Trustees, he or  she 

may not part icipate in the decis ion-making or  voting at the 

appeal  meeting.  

28.13  After the member has been given the opportuni ty to present his or  

her  appeal,  the Board of Trustees may,  i f  agreed by at least  75% 

of the Board of Trustees members present at the duly const i tuted 

appeal  meeting, either:  

28.13.1  confi rm the decis ion of  the di scipl inary subcommittee;  

28.13.2  dismiss the decis ion of  the discipl inary subcommittee; or  

28.13.3  subst i tute the decis ion of the discipl inary subcommittee.  

28.14  The decis ion of  the Board of  Trustees  in  terms of  clause 28.13 shal l  

be f inal  and binding but shal l  not restr ict the r ights of the member 

who i s  di ssati s f ied by the decis ion to fol low the external  di spute 

resolut ion procedure outl ined in clause 29 below.  

29.  EXTERNAL DISPUTE RESOLUTION PROCEDURE 

 

29.1  Any dispute, quest ion or di fference ar i s ing at any t ime between 

members or between member s and the Board of Trustees out of or 

in regard to:  

 

29.1.1  a decis ion of the Board of Trustees in  terms of clause 28.13 

above; or  

29.1.2  any matters  ar i s ing out of  this  const i tut ion; or  

29.1.3  the r ights and duties of any of the part ies mentioned in thi s  

const i tut ion;  or  

29.1.4  the interpretation of this  const i tut ion ;  

may be referred to arbit rat ion in  terms of  the procedure set out 

below; provided that no provis ions contained in  thi s const i tut ion,  

shal l  in  any way l imit the r ights  of  an aggrieved party  to refer  

any dispute to the Community Schemes Ombud Service in terms 
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of section 38 of the Community Schemes Ombud Services Act,  

2011.  

29.2  I f  the part ies decide that the dispute may be submitted to and 

decided by arbit rat ion they shal l  be required to agree thereto in 

wri t ing.  

 

29.3  Arbit rat ion shal l  be held in Hermanus informal ly  and otherwise 

upon the provis ions of the Arbi trat ion Act No 42 of 1965 (as 

amended or replaced from t ime to t ime) i t  being intended that i f  

possible i t  shal l  be held and concluded within 21  (twenty-one) 

business days after  i t  has been agreed to. 

 

29.4  Save as otherwise specif ical ly  provided herein,  the arbit rator  shal l  

be, i f  the quest ion in  dispute i s:  

 

29.4.1  primari ly  an accounting matter –  an independent 

accounting professional;  

 

29.4.2  primari ly  a legal  matter  –  a practicing counsel  or  attorney 

of  not less than 10 ( ten) years standing;  and 

 

29.4.3  any other matter –  an independent and sui tably  qual i f ied 

professional person as may be agreed upon between the 

part ies to the dispute.  

 

29.5  I f  agreement cannot be reached upon a part icular  arbit rator  in 

terms of clause 29.4 above within 3 (three) days after  the 

arbit rat ion has been demanded, then  the President for the t ime 

being of  the Law Society of  the Cape of Good Hope or i ts  

successor/s shal l  nominate the arbi trator wi thin 7 (seven) business 

days after  the part ies have fai led to agree so that the arbi trat ion 

can be held and concluded as soon as possible wi thin the 21 

(twenty-one) business days refer red to in clause 29.3 above.  

 

29.6  The arbi trator shal l  make his or her award within 7 (seven) days 

after completion of the arbi trat ion and shal l  in giving his  or  her  

award,  have regard to the pr inciples la id down in terms of  th is  

const i tut ion.  The arbitrator  may determine that the cost of  the 

arbit rat ion may be paid either  by one or  other of the disputing 

part ies or by the Association as he or she in hi s or her sole  

discretion may deem f i t .  

 

29.7  The decis ion of the arbit rator shal l  be f inal  and bind ing and may 

be made an order of the High Court upon the appl icat ion of  any 

party  to the arbi trat ion.  
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30.  AMENDMENTS TO CONSTITUTION  

30.1  This  const i tut ion,  or  any part thereof,  shal l  not be repealed or  

amended, save by a special  resolut ion adopted at an annual  

general  meeting or a general  meeting of the members.  

30.2  Any amendment that affects Counci l  or a provis ion refer red to in 

section 31(3)  of  the By- law must be approved by Counci l  in  terms 

of  section 31(4) of the By - law. 

 

31.  EFFECTIVE DATE  

31.1  The members agree,  accept and acknowledge that , despi te the 

fact that:  

31.1.1  any amendment that affects Counci l  or a provis ion referred 

to in section 31(3) of  the By - law must be approved by 

Counci l  in terms of section 31(4) of  the By - law; and 

31.1.2  the schedule refer red to in  section 11(3)(b) of  the Sectional  

T i t les Act in  respect of the body corporate and the  

respective t i t le deeds of  every sectional t i t le uni t must  be 

amended to replace the incorrect recordal  of  the “ Twee 

Fonteine Ret irement Vi l lage Home owners’  Associat ion” with 

the correct recordal of “Negester Estate Onrus River  

Homeowners ’  Associat ion” ;  

th is const i tut ion shal l  come into force and effect and shal l  be 

binding on al l  members  f rom the date of  the approval  hereof, by  

a special  resolut ion adopted at an annual general  meeting or a 

general  meeting of  the members .  
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